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File: URE-Privileges Article

Memorandum 63-9
Subject: Study No. 34(L) - Uniform Rules of Evidence (Rules 29-36)

Attached to this merorandum are the following materials:

Exhibit I (yellow pages)--Extract from Mimutes of Southern Section
of the State Bar Committee to Consider
Uniform Rules of Evidence

Exhibit II (pink pages)--Extract from Minutes of Northern Section of

State Bar Committee to Consider Uniform Rules
of Evidence

RULE 29

We cannot flnd a reference to Rule 29 in the Mimutes of the Southern
Section of the State PBar Committee., You will note from Exhibit IT that
the Northern Committee approved the rule as revised by the Commission.

The privilege is discussed at pages 101-103 of the study.

Should the word "witness" be used in subdivision {2) to describe the
person who may be silenced bty an exercise of the privilege? This word
was changed in Rule 26 because tlere are times when a person required
to produce Iinformation is not technically a "witness". Perhaps, for
the same considerations a similar change should be mede here.

See the New yersey treatment of this rule (Memo 63-2, page 7 of

green pages, pages 18-19 of pink, and pages 37-38 of white.)}

RULE 30
Both the Northern and the Southern Committee suggest that the rule
be revised for purposes of clarification. The Northern Committee approved
a revised draft and the Southern Committee has suggested that the Northerr

Committee's revision be furtl: r revised. The revisions are set forth below.
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The changes that the Southern Committee has suggested are indicated
by strikeout and underline. The original language is that of the

Northern Commitiee.

Every person has the privilege to refuse to disclose his theologica’
oplnion or religious belief when the same [might-ke] 1s material
in determining his credibility as a witness; but he has no privilege
to refuse to disclose such opinion or belief when the {[same] privilggg
is material o any other issue 1n the action or proceeding. '
The Southern Committee's last revision indicated gbove is probably
a mistake. It probably meant to substitute the words "opinion or belief"
for the word "samc" instead of the word "privilege."
See the Minutes of the Northern Section on the attached pink pages,

vage 1, for an explanation of the revislon.

RULE 31
Both Northern and Scuthern Committees approve Rule 3l. It is

discussed at pages 104 and 105 of the study.

RULE 32

This rule is discussed at pages 105 and 106 of the study.

The Northern Committee of the State Bar spproves Rule 32 but
suggests that "licensee" be added after the word "agent” in the second
line of the rule.

The Southern Committee expressed serlous doubts about the wisdom
of making trade secrets privileged matier. It believes that the question
should be left to the inherent powers of a court to make protective
orders. The Committee polnts out that the rule is not of serious

consequence because it invites the judge to deny the claim of privilege
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whenever the trade seeret is material. See the discussion in the

Minutes of the Southern Section (yellow pages) at page 2.

RULES 33 and 34
Both sections of the State Bar Committee agree with the Commission
that Rules 33 and 34 should be combined into one rule. The Northern
Committee has redrafted the rule and the Southern Committee has indicated
that it believes that the Northern Committee's draft is superior to

that of the Commission. The Northern Committee’s draft is as follows:

RJLE 34. OFFICIAL INFORMATION
(1) As used in this rule:

(a) "Officiel information" means informetion not open or
therctofore officially disclosed tc the public, {i) acquired by
a public officer or employee in the course of his duty or transmitted
from one public officer or employee to another in the ccurse of
his duty, or (ii) involving the public security or concerning tbe
military or naval organization or plans of the United States, or a
state or territory, or concerning internaticnal relations.

(b) "Public officer or employee" includes a public officer
or employee of this state, a public officer or employee of a counbty.
eity, distriet, authority, agency or other political subdivision
in this State and a public officer or employec of the United States.

(2) Subject to Rule 36, a witness has a privilege to refuse t
discleose matter on the ground that it is official information, and
evidence of the matter is irodmissible, if the judge finds that the
matter is official information and that:

{a) Disclosure is forbidden by an act of Congress of the
United States, or a statute of this state; or

{p) Disclosure of thc information is against the public
lnterest, after a weighing of the necessity for pressrving the
confidentiality of the irnformation as compared to the necessity
for disclosure in the interest to justice. except in cases where
the chief officer of the department of government administering
the subject matter thich the information concerns has consented
that it be disclosed in the action.
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The Southern Section prefers this draft because (1) it gives
recognition to the principle that the head of the appropriate governmental
department can waive an asserted privilege in circumstances where
disclosure is not specifically forbidden by statute and (2) it recognizes
that a state secret can be known to persons who are not public employees-

See the discussion of this rule in the Minutes of the Northern
Committee at page 4 and the Minutes of the Southern Committee at page 3.
The rule is also discussed in the study at pages 106-111.

The reference to Bule 36 is to indicate that the identity of
an Informer is not privileged under this rule. Does the Commission mean
that & judge can hold an informer's identity not privileged despite
a state or U.S5. law saying it is? Please note that there is a great

difference between holding such a matter not privileged and holding that

the govermment must choose between exercising the privilege and prosccuting.

Literally, these rules say that a judge can compel identification of
govermmental secret agents in litigation between private parties notwith-

standing any statutes on the subject.

RULE 35
Bule 35 is discussed at pages 111-113 of the study. The Northern
Committee of the State Bar approved the rule as proposed by the Uniform
Iaw Commissioners,. The Southern Committee, however, agrees with the
Comnission that the rule is of little Importance and is riddled with

exceptions and, therefore, should not be approved.

RULE 36

This rule is discussed at pages 114-118.
b




The Southern Section of the State Bar Committes disagrees with the
. Commission's extension of the informers identity privilege to persons
who report information to administrative agencies. It is the Southern
Section's belief that this privilege is Jjustified to protect law enforce-
ment agencles' informative networks so that they may be of continued
usefulness and to protect particular informers from reprisal by criminal
elements. The Southern Section does not think that these dangers are
particularly severe in connection with laws enforced by administrative
agencies.

The Southern Sectioﬁ:iisapproves of subdivision {2) of Rule 36
as proposed by the Commission. They do not believe that the privilege
should be extended to informers who inform indireectly. Recognizing that
there are some logical difficulties in their position, the Committee
nonetheless would limit the privilege to direct informers because of
the collateral issues which the indirect commnication principle would lead
0.

The Northern Committee has proposed a redraft of the rule as follows?

RULE 36. IDENTITY OF INFORMER
A witness has a privilege to refuse to disclose the identity

of a person who has furnished information purporting to disclose

a violation of a provision of the laws of this state or of the

United States to a law cenforcement officer, and evidence thereof

is inadmisaible, unless the judge finds thati:

(a) The identity of.the perscn furnishing the information has
already bheen disclosed; or

(b} Disclosure of his identity is needed to insure a fair
determination of the issucs.

The Southern Section approves the redraft by the Northern Section

inasmuch as it expresses the conclusions reached by the Southern Section.
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There is a problem in commection with this rule that is similar
to that raised in connection with Rule 34%. Literally, this rule says
that if a judge determines that disclosure of a govermmental informer
iB needed to insure a fair determination of the issues, the government
has no privilege. Hence, the testimony can be compelled in any kind
of litigation. This scems to be far different than saying that the
govermment mist choose between exercising a privilege (the continued
exlstence of which is recognized) and prosecuting if the privileged
information is needed for an accused's defense.

In People v. McShann, 50 Cal.2d 802 (1958), Justice Traynor used

some broad language to the effect that there is no privilege, but what
he held was that "when it appears from the evidence that the informer
is a material witness on the issue of guilt and the accuscd secks
disclosure on cross-examination, the People must either disclose his
identity or incur a dismissal." (50 Cal.2d at 808.) Cited with approval
was the following language of the U.S. Supreme Court: " - . . the
GCovernment can invoke its evidentiary privileges only at the price of
letting the defendant go free. The rationale of the criminal cases is
that, since the Government which prosecutes an accused alsu has the
duty to see that justice is done, it is unconscionable to allow it to
undertake prosecution and then invoke its govermmental privileges to
deprive the accused of anything which might be material to his
defenss. . . " {50 Cal.2d at 809.)

Similarly, in Priestly v. Superior Court, 50 Cal.2d 812 {1958), the

court said that disclosure of an informer may be required if his identity

is material on the issue of the legality of a search and seizure.
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Justice Traynor, speaking for the court, said: "If the prosecution

refuses to disclose the identity of the informer, the court should not

_order disclosure, but on proper motion of the defendant should strike

the testimonmy as to communications from the informer." (50 Cal.2d at 819.

cmphasis added.) See also Coy v. Superior Court, 51 Cal.2d 471 (1959)

to the same effect.

These cases do no more than hold that the govermment cammot "have
its cake and eat it, too" in criminal prosecutions. They recognize
the right of the govermment to maintain its secrcts, including its
secrets as to informers. They merely hold that if the goverrzent chocses
to exercise its privilege as to this information, it cannot proceed
against a criminal defendant 1f the privileged matter is material to
the defense. It is suggested that this rule be modified to correspond
with the holdings of these cases.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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Memo 63-9 EXHIBIT I

EXTRACT FROM THE

MINUTES OF MEETING

oF

SOUTHERN SECTION

STATE BAR CCMMITTEE TQ CCNSIDER UNIFCEM RULES OF

EVIDENCE

[February 8, 19621

Rule 30 [Religious Belief Privilege].

The Committee approved Rule 30 as revised by the Law Revision
Commission. However, the Committee suggested (without meking the adoption
of its suggestion a condition to its approval of Rule 30) that the statement
of the Rule would be improved and clarified if it were rephrased, as the
Northern Section suggested in the minutes of its November T, 1961, meeting,
to state first the specific situation in which the privilege exists (i.e..
where credibility is involved) and then go on to state that the privilege
does not exist where religious belief is material to any other issue.

The Commitfeelwouid be happier with the Northern Section's rephrasing of
the Rule, however, if the phrase "might be material" were changed to "is
materizl" and if the words "the privilege” were substituted for words

"the same" in the next to last sentence of the Northern Section’s regtatement

of the Rule.

Rule 3) [Political Vote].

The Committee approved Rule 31 without change. The Northern Section

and the Commiseion previously took the same action.
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Rule 32 [Trade Secrets].

Mr. Barker reported on Rule 32. Note was taken of the fact that the
Commission had approved Rule 32 without change and that the Northern Section,
at & meeting held November 21, 1961, alsc approved Rule 32 except that it
would add the word "licensee" immediately preceding the word "agent" as

suggested in Mr. Barker's written report on this Rule.

The Committee then proceeded to discuss Rule 32 at some length. The
consensus view which developed during and as a result of this lengthy
discussion was that although there now is, and there should continue to be,
some right to prevent disclosure of trade secrets under appropriate circume
stances, this right is adeguately covered by the court's inherent powers
under ocur existing statutes (particularly the discovery statutes) and there
are serious doubts about the wisdom of meking trade secrets privileged
matter. By way of criticism of Rule 32 as contained in the URE and as
revised by the Commissicn, and by way of geheral criticism of stating the
right of non-disclosure of a trade secret in terms of & privilege, the
following observations were made: We are not suwre that there is or should
be any trade-secret "privilege" in the strict sense. Even Wigmore caoncedes
the weakness of this so-called "privilege" and admits that it is far from
absolute and is more like a condition than a privilege. While we agree that
a person ocught not to be required to disclose a trade secret where it is
not material to the issues of the lawsuit (such as, for example, where
disclosure is sought for purposes of harassment), no persuasive reason
exists why a so-called trade secret should be privileged where its disclosure

is material and of key importance to the lawsuit. BEven the present language

.-



()

of Rule 32 recognizes that the essential criterion for admissibility of a
trade secret is materislity, since the wording of the Bule contains an open
invitation to “he judge to deny the claim of privilege when the trade secret
is material. There are dangers in giving trade secrets the status of
privileged matter. These dangers are: (i) +the meaning of "trade secrets”
is vague and uncertain, and making trade secrets privileged will simply
invite the contention that many different types of business records and
processes, although material, nevertheless are not admissible; (ii)

making trade secrets privileged tends to confuse the difference between
materiality and privilege and gives trade secrets greater importance than
they now have and should have. Admittedly, the trade-secret area is a
difficult area. However, it seems to the members of the Southern Section
that it would be unwise to raise trade-secrets to the status of privileged
matter in view of the court's existing inherent powers to make protective
orders concerning the discovery and admissibility of information which
properly constitutes a trade secret and the disclosure of which is not

necessary in the interests of justice.

Rules 33 [Secrets of State] and 3k [Official Information].

The Committee agreed with the views of the Commission and the Northern
Section that Rules 33 and 34 should be combined under one Rule and that
Rule 33, in its present form, should be deleted., After reviewing the two
different revised versions of Rule 3l adopted, respectively, by the
Commission and by the Northern Section, the Committee concluded that the
revigion of Rule 34 which was adopted by the Northern Section at its
meeting held December 2, 1961, is a better statement than the Commission's

draft. The Northern Section's version is, in the cpinion of the
Ccrmittee, superior in two respects: (i) it properly gives
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recognition to the principle that the head of the appropriate governmental
department can waive an asserted privilege in circumstances wvhere disclosure
is not specifically forbidden by statute; ﬁi) it properly recognizes that
a state secret can be known to persons vho are not public employees, as

well as to those who are public employees.
* * #* * ¥
[4pril 19, 1962]

Rule 36.

Mr. Christopher, the reviewing member, orally reported on Rule 36.
Thig Rule recognizes a privilege to refuse to disclose the identity of
an informer under certain circumstances. Mr. Christopher pointed out that
in view of the fact that the Committee already had available to it Mr.
Erskine's comprehensive written report to the Northern Section, no useful
purpose would be served by submitting an additional written report which
necessarily would be duplicative of much of the material contained in the
Erskine report. He suggested that the most expeditious way for the Committee
to study the Rule was to use the Erskine report as a foundation for
discussion. The Committee agreed.

Tn the discussion which thereafter ensued, it became apparent that nc
one seriously questioned the basic policy consideration justifying the nesd
for some privilege of the type recognized by Rule 36; that the main
differences of opinion related to matters of scope and practical application
of the privileée.

The changes which the Law Revision Commission had suggested as being
desirable were noted. Each proposed change was discussed in detail, and
decisions on each were reached as summarized below.

Mr. Christopher noted that one major change which the Comnission
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proposed making in Rule 36 would be to extend the privilege to include the
identity of persons who furnish information regarding violation of a law

to a representative of an administrative agency charged with the adminis=-
tration or enforcement of that law, as well as those persons who furnish
information to law enforcement officers as such. Mr. Christopher stated that,
in his copinion, this was an unwise extension of what logleally shcould be

a narrow privilege. DMr. Henigson pointed out, however, that the idea of
extending the privilege to include persons who furnish information to
administrative agencies had scme logic behind it because, if the rule were
otherwise, an informer could do indirectly what he supposedly could not do
directly. He gave the following example: Informer "I" gives information

to police officer "P". P then gives the informestion to the administrative
agency charged with enforcement. The identity of "IY probably is going

to be privileged anyway because "I" d&id give the information to a law
enforcement officer [under the Commission's revision, it makes no Aifference
whether the officer has the duty of enforcement]. Mr. Henigson's argument
was that if the identity of an informer can be preserved simply by having

him give the information to the agency through a police officer as an

intermediary, no useful purpose would be served by not recognizing the
privilege when the informer gives the information directly to the agency.
This and other arguments were considered.

On balance, the Committee's thinking about this phase of the Rule

finally resolved itself as follows: As a practical matter, we don't see any
particular justification for protecting the identity of some person who
happens to give information, perhaps on some petty viclation, to an
administrative agency. The idea behind the recognitiom of this type of
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privilege is not to give informers special privileges because they are
informexrs, but, rather, to prevent sources of necessary information from
drying up because of fear by informers that they are going to suffer reprisel
by criminal elements. While there may be some instances where an extension
of the privilege to include those persons who give information to adminis-
trative agencies may be justified, we believe that by and lerge such an
extension of the privilege is unwarranted and would result in giving
anonymity to a host of people in situations where anonymity camnot
particularly be justified on policy grounds and where anonymity really is
not needed to protect the informer against reprisals or to prevent the
drying up of sources of information concerning the commission of serious
erimes.

Attention next was directed to the fact that the Commission had
substituted the words "law enforcement officer” for the words "representa-
tive of the State or the United States or a governmental division thereof
charged with the duty of enforcing that provision." No member of the
Committee had any objections to this substitution.

Tt further was noted, however, that the Commission also proposed 1o
eliminate the language in the URE version of the Rule vhich would meke it
a requirement that the law enforcement officer to whom the information is
given be an officer who is charged with the duty of enforcement of the law
alleged to have been violated. The Commission believes that an informer
to wham the privilege otherwise would extend should not be required to take
the chance that the particular law enforcement officer to whom he gives

the information concerning a law violation is one who has the duty of

.




enforeing that particular law. The Committee unanimously agreed with the
Commission's position on this point.

The problem of indirect communications then was considered. The
Commission, it was noted, has suggested the addition of language [a new
section (2)] which would extend the privilege to include situations where
information is furnished by 4 to B for the purpose of transmittal to P,

a law enforcement officer. Mr. Christopher pointed ocut that extending the
privilege to include informers who inform by means of "conduits" yould lead
1o all kinds of possible abuses which would carry the privilege far beyond
its reasonable scope. One serious problem, he noted, is that coliateral
issues necessarily would be presented: for example, when A told B, did he
give the information to B "for the purpose" of transmittal to a law
enforcement officer? Mr., Henigson pointed out, however, that a possible
advantage of extending the privilege to include indirect communications

is that such &n extension would avoid the following situation: A gives
information to B. B tells it to P, a law enforcement officer. As Rule

36 now reads in the URE version, P can claim the privilege as to B's
identity, but he must disclose A's identity. This may be somewhat illogical,
because if the identity of B is to be protected, why not the identity of

A? He is the one who really needs protection. On the other hand, Mr.
Henigson conceded that any ettempt to extend the privilege {as the Commigsion
does) to situations where informetion is furnished by A to B for the

purpose of transmittal tc P is going to result in introducing a difficult
and totally irrelevant issue: namely, what was A's rcol "purpose” in
giving information to B? Logically, Afs "purpose in telling B should not
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be a factor at all, Mr. Christopher also pointed out that not only would
practical problems result from the introduction of this irrelevant and
difficult collateral issue, but also that the policy behind the privilege
which protects the identity of informers is such a basically weak policy
to begin with that, purely on policy grounds, we are entirely justified

in saying that if A wants the law's protection he must come forward and
give his informetion directly. The Committee as a whole finally reached
the conclusion that, while elimination of the recognition of the privilege
in situations where information is furnished indirectly may create problems
in certain cases, these problems are more than outweighed by the collateral
issues which the indirect communication principle would lead to. Accord-
ingly. the Committee voted to disapprove the Commission®s proposed new
section {2) of Rule 36.

Next, attention was directed to the fact that the Commission had
eliminated the word "essential" in subparagraph (b) of Rule 36 and had
substituted the word "needed" in lieu thereof. The Committee felt that;
in practical application, there probably would be little, if any, difference
between the words "essential" and "needed"”, but that since the Commissior
nhad decided that a useful purpose would be served in meking this sub-
stitution, the change should be approved.

The Committee then reviewed the proposed revision of Rule 36 which the
Northern Section had adopted at its meeting held on March 3, 1962. The
Committee agreed that the decisions which it had reached with respect
to Rule 36, and which are stated above in these minutes, apparently put
it in complete agreement with the views of the Northern Section. The

revision of Rule 36 which the Northern Section proposed and adopted
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appears to state these views with reagonable clarity, and, accordingly,
the Southern Section approved the Northern Section's revision of the Rule.

Rule 35.

The Committee then proceeded to consider Rule 35. This Rule provides
for a privilege not to reveal a communication made to a grand jury by a
complainant or witness before the grand jury.

It was noted by Mr. Christopher, the reviewing member, that the Law
Revigion Commission had disapproved the adoption of Rule 35 for several
reasons: namely, (i) the Rule establishes a privilege much broader in
scope than that presently recognized in California; {i1) Rule 35 would
apply only during the period that the grand jury is investigatiDg a
matter and before its findings ere made public, a period which normally
would be of short duration; {iii) there appears to be no demonstrated
need Tor changing the existing Californie law to grant the additicnat
privilege which Rule 35 would grant.

Mr. Christopher also noted that the Northern Section, at its meeting
held on December 12, 1661, had voted %¢ approve Rule 35, apparently
agreeing with Mr. Pattee's view that there is & need for giving to &
witness the privilege of refusing to disclose 2 communication made to a
grand jury either by a complainant or by sny witness. The only privilige
which presently is afforded by California law is one which extends to
grand jurors only: that is, a grand jurcr can refuse to disclose testimony
given before a grand Jjury, the deliberations of the grand Jjury, and the
menner in which the grand jury voted--except when required (by specific
provisions of the Penal Code) to make disclosure in the course of
judiciasl proceedings.
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/Tter some discussion, the Committee concluded as follows: (i)
agreed with the Commission that the privilege which is the subject of
Rule 35 is not of sufficient moment to warrant approval, and that there
is no pressing need for it; (ii) the exceptions which are stated in Rule
35 to the exercise of the privilege are so broad that, as a practical
matter, the pri#ilege first is given and then is taken away (iii) the g
privilege which is given by Rule 35 normally would last, even if
recognized, only while the grand jury still is deliberating and untii its
findings are made public; and this period of time normally would be
relatively short.

The Committee, therefore, joined the Commission in disapproving

the adoption of Rule 35.
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Memo 63-9 EXHIBIT II

EXTRACT FROM

MINUTES OF MEETING
oF

NORTHERN SECTION OF
COMMITTEE TO CONSIDER.
UNIFORM, RULES OF ~BEVIDENCE
[Novem‘ber (f 1961] ‘ S
M:r. Bates proceeded to- discuss Rule 29 He ca,lled a.ttention 1o’

the fact that a8 rev:.sed by the Imr Revision Comission a pen:.tent
does not have 10 be & mcm‘ber of the church tc whose pr:l.es'b he may ‘have -

made a pen:t.tential co:mnunicaticn. Mr. Bates stated tha.t h:.s reading of -

rSection 1881 (3) of the Code of Civﬂ. Procedure is ‘l:o the same effect
B - He -thercfore reccmend.ed that Rule 29 be adopted with 8ll revisions

- thereof made by the Law Revision Commiszsion. The Committee voted its '

approval of th:.s propcsa.l.

Mt' Erskine repcrted. on Rule 30 stat:.ng that 'l;he only revision made
by the Law Revision Comission Was tc add the words ar proceeding a.f‘ter
the word a.ct:.on 03 Mr. Ersk:.ne recomnended ‘the apprw&l of this sect:.on

a8 EO. amended by the Law Eevision Commisaion, except that he stated that in

- his cpinion the rule es now worded was rather awkwa.rd and that he felt -

_.that 11: coul& be more clca.rl:,r phrased. He -suggested the following:

"Every perscn has the pr:.vilege to refuse ta
" disclose his theological cpinion or religious
telief when the same might be material in
. detérmining his credibility as a witness; but
 he has no privilege to refuse to disclose such
opinion or belief when the same is material tc
any. other issue in the action or proceeding.
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The members of the Committee felt that Mr. Erskine's proposal set forth
the intent of Rule 29 much more clearly than that presently worded. The
purpese of the rule appears to be to afford the privilege of refusing to
disclose religious belief only ip cases where it is offered to affect the
credibility of a witness. In all cother respecfe the privilege does not
exist. Mr, Brskine's proposal attacks the matter directly by first
statlng the sztuation where the prlvilege exists and then stating that
the privilege does not exist when: religious belief is material to any
| other issue. -

Mr. Baker reported cnn Rule 31 and. pointed out thet while there
eppears to be no' law on the subgect An the State of Callfornla the rule
would appear to be necessary in order to preserve the secrecy of the
rballot. The rule as written has been approved by Prof.. Chedbourn
and the Law Reviezon Cemmission Mr. Beker proposed,that the Commitiee
do likewise, This proposal was approved'hyrthe Committee.

N T * *
{NovemberA21, 1961] :

_ Mr. Pattee reported on Rule 32 Trade Secrets. He neted?that both
e'Prof. Chadbourne end the Lew Revision Commission had. approved the rule as
adcpted by the Commissioners on Uniform State Laws and stated that in his
opinion'the’rule wae acceptable as so drawm. He noted, however; that Mr.
Barker of the Southern Section, in reporiing‘on'the rﬁle; ﬁroposed to add
a licensee to those who, in addition te'the‘qwner of the'trade Secref,
ma:';- cle.im the privilege. He stated his belief that this was perha.ps
unnecessary in that the owner hes the rlght under the rule to prevent
other persons frqm dlsclosing the traﬂe secret. Furthermore, he felt that

a licensee m;ght aetually be in the posxtion of an agent of the owner.
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After discussion it wes the concensug of .those present that the
addition of the word “licensee" might in fact actually strengthen the

rule and the Committee therefore voted to approve Rule 32, as amended in

accordance with the proposal of the reporter of the Southern Section.

Mr. Martin and Mr. Liebermann jo:.ntly reported on Rules 33 and 34,

Mr Martin stated that the t(:u.xcl'q,r part of Ruie 33 was how far. the court

: could en ca.mera in looklng into the nature of the secret when privilege

is clamed_.‘ He pointed out -that the question 'gras touched upon in the

leading case of U.5. _v-; B'e;rnOla,‘ 31;5: U.S. 1 in which the court stated

that it would not 8o so far a.s to say that the court may eutmna.tica.'u.y

require a’ eomplete dlscloeure to the ,Judge ‘oefore the elaim of privilege

: will be accepted in s.ny case. ,

Mr. m.rtin seid that he egreed in prz.ne:.ple with the privilege

: ste.ted in Rule 33 a.nd that unﬂ.er the mcdern facts of l:.fe in e.ny conflir.t

'betWeen the private intereat a.nd publ:n.c intereet in this sens:Ltive f:.eld

the 1atter- must preva.il. He' agreed with Mr. Barker of the Southern

Section that perhaps the rule could. 'De ms.d.e clearer wi‘th respect to the

‘ccu:rt’s power to prevent disclosure of militer;v or state secrete in the

abgence of the cla:.m of privilege by a m.tness or ohaect:l.on by a party.
He dlsagreed with Mr Be.rker in his criticism that the rule fails to set
out a pra.ctlcal wa:,r for the court to get sufficient informats.on a'bou‘b the

pr:.v:.leged matter to determine whether or not a: mllltary or etate ‘secret

is mvelved, He felt tha.t an eff‘ort to state by rule a procedure would.
7‘ necessitete the fomation ‘of formal rules concernmg 8 ma.tter which must

be subject to wide jud:.cia.l discretion.




. Martin noted i:ha.t Prof. Chadbourn had originally approved Rule 33
‘but had withdrawn such a.pprova.l after the Law Revision Comnission had :
disapprovsd of the rule.r' The Law Revision Commission diss.pproved of 'the
rule upon the ground that its amendment to Rule 311: would. cover evervthing
-con‘tained in Rule 33.7 Mr. Martin pointed out, however , that Rule 34, as .
distinguished from Rule 33, applies only to public off:.cers or employees.
- vhereas in sone situations a wi‘tnesa may be in possession of military
or state-secrets s.nd. :,ret not be a pu‘t‘)lic‘ officer;orsmployee, Both
Mr. Phrtin and Mr. Lieberma.nn felt however, that it -would be poss&.’ole
to formulate a single rule whioh would. cover all .of the desira.'ble elements
a.ud ‘th.e res*t of t.he Committee s:mcurred mth this, It vas 'therefore ‘
agreed 'bha.t Mr. Liebermann s.nd Mr. Martin should collaborate in the

drafting of a pz_'oposed nsw rule and report ‘thereon at the ‘next meetmg,

* e
: [Deoember 12, 19611 T

: Messrs. Ms.rtin s.mi Lieberma.nn continued. 'I:.he discussmn of Rules
33 a.nd 31l Specifically the qusstlon was whether the two rules should
be combined into one. Tt was the’ conssn-su‘a ‘of all membersthat 'bhe fwo.
“rules shoulrl be combined but ths.t P.ule 31L as proposefi b‘y the Law
Revision Commission, d:l.d. not quite cover the entire field. Mr. Marb:.n
proposed tha.t Rule 33 be elimioa:bed and that Rule 31|- should be revised.
| to read as follows: '
RS 3h. OFFICIAL mmmmcm
(1) as used in this Rule:

(a) 'Di’ficia.l information' means information -not
open or theretofore official_ur discloaed to the pu‘blic,,
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(1) acquired by a public officer or employee
in the course of his duty or tranamitted from one
public officer or employee to ancother in the course
of duty, or : .

(2) 1nvolving the public security or concerning
" the military or, naval organization or plans of the
United States, or a State or Territory, or cancerning
international relations.

(b) 'Public. offlcer or employee includes & public
officer or employee of this State, & public officer or
employee of any county, city, district, suthority, agency .

- or other political subdivision in this State. and a public
officer or employee of the Uhited States.

- {2). SubJect to Rule 36, & witness has a privilege
to refuse to disclose a matter on the ground that it is
official infbrmation, and evidence of the matter is
inedmissible, if the judge finds that ths matter is
official 1nformation and that:

{a) Disclosure is forbidden by an Act of Congress
of the United States, or a statute of‘this state; or

(b) Disclosure of the information is against -the
public interest, after & weighing of the nece351ty for
preserving the’ confidentiality of the informeticn &s
compared to. the necessity for disclosure in the interest
of justice, except in cases where the chief officer of
‘the depsrtment of government administering the subject
matter which the information concerns has consented '
that 1t be disclosed in the action.”

Comparing this proposal with the rev1sicn of Rule 3h by the Law

Rev151on Commission it appears that the Cqmm1351on felt that by eliminatlng

the URE. limitation to information relatlng to internal affairs of this

State or of the Uhited States P Rule 3h was broa&ened to such an eéxtent
that it would include’ everythingvencompassea withln thg-neaplng-pf Rule 33.
Mr. Martin stated thet the difficulty he Found with this was that Rule

3k would limit secrets of state to information acquired by & public

officer or employee, wheregs_Rule 33 of the URE is not so limited. It

i readily appgrent thatﬁgny secrets of staﬁe_may be acguired by persons
-G
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who are not public officers or employees and to whom the privilege

should extend. Turning to Mf. Martin's proposed revision of Rule 34 we

. find that he proposes to ado subparagraph (2) to paragraph (1) (a). 1t
will further be noted that the word “or" is added after subparagraph (1)
of_Paragraph-(l) {a). The result is that official information is defined ‘
es information acguired by a public officer ete. or involving the_pﬁblic
security ete. Tho'mafter contained in proposed oubparagraph {2) is teken
from Rule 33 UﬁE- It follows from thls that under the later majn -
peragraph (2) of the rule any w1tness even though not = public officer

or employee would have the privilege to-refuse,to testify as to_informat1oo.
involving the oubiic‘secority or}concerning fhe-miliﬁaiy'orioaval-
organlzation or pilans of the Uhited States,-or a state or terrltory,

or concerning internatlonal relations. Mr. Martin 8 proposed draft alsc
adds in paragraph (2) (b) the exception of Rule. 33 with respect 3 1)
consents of the chief officer of the department of'the government adminisﬁ
tering the subject matter with which the 1nformation is concerned.

M&. Liebermann expressed his opinion that the term "official
information" is too:broad”in scope and that.no real protection is afforded
by the prov1sion which would give the court the power to determine whether
disclosure is against the public interest since the tendency of the courts
will probably be to find that the =dmclpaure is egainst +the publ_ic '
interest. Howevor,‘he.stotedfthat he‘beliéved‘itiwoﬁlﬁ-prooably_be
impossible to'formﬁ;ate.effocti?e:ioﬁguago of 1ioitatioo;

‘Upon ootion the Commitﬁee vote& to adopt Mr. Martin's pfoposed

revision.
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Hr. Pattee then reported on Rule 35. He pointed out that the present

Celifornia law only protecte the grand juror by conferring upon him a

privilege Yo refuse to disclose the testimnny of a witness examined before

a grand Jjury, the deliberations of a grand jury or the_manner in which any

- grand juror has voted, except when required to mske discloenre in due

course of'judicial-proceedings'under epeeific provisions of the Penal Code.
If the grand Juror goes further 1n mnking a ﬂieclnsure then required by
court under P. C. 92h 2, thereby v1olat1ng ‘his &uny of secrecy, the pereon

against whnn the grand juror 5. testimnny ey be used has no etanding to

~object.

Mr, Péftee-pointed out that'URE 35 confers a'privilege upon a witness
to refuse to discloee a cammunic&tion made to a grand jury by a campleinant
or witness, subject however, to the exceptions provided in eubparagraphs
{a), () and (c) of the rule conferring upon the court the ‘pover 0 reqiire
disclosure under certain conditiona.

In discuesion it wes pointed out that the rule 1s both one of privilege

.and eﬂmieeibility 80 that a party to an ection would hgve standing to oblect

even tnough the witness might walve his privilege.
It-wee noted tnam tne‘Lew Revieion Cammissinn_hae refusea‘apnroval'
of Fule 35: " | | | -
- Mr Pattee recommended adqption of Rule 35, stating his opinion that

the privilege should be extended to a witness and not be confined to & grand»

: juror and- thet a party ehould be entitled t0 obgect if the person having

the privilege should waive it.
Upon*motinn the Canittee voted o apprnve Rule 35 as drawn by the
CommiSSioners_on Uniform State Laws.

~T-
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[March 6, 1962] |

Mr. Merse Erskine renorted on Rule 36. This rule prorides for a
privilege to refuse-to disciose the identity of a person who has been
furnished information purporting to disclose a violation cf-e preﬁisidn'of ‘
the laws of this state or of the United States. Mr. Erskine called
attention to the fact that the Law Revisicn_Commieeicn has made geversl
eubstential,changes: The most inrcrtant change is onewwhich‘mnuld inciuae
' information fnrniehe& to e‘repreEentatife ef'ankedministrative agency
Icharged with the administretion or enfcrcement of the law alleged to be
' violated. Mr._Erekine stated that he disagreed with: thia extenszon of the

privilege on the ground that, as shown in Peqple v. MbShann, 50 Cal. (2d)

802, the 1nformer privilege ig baeed upon its prcmotion of the enforcement
of the- criminal law, particularly the enforcement of sumptuary lews, such
as gambling, prostitutionp or :the sale end use of. liquor and nercotics As

pointed eut by Justice Trayncr, in Priestly V- Superior Court, 50 Cal. (2&)

812, the. policy which Justifiee the creation of the privilege is oppcsen
by anctherrpollcy which 13 the right of -a pereon charged with the violation
of the law "to meke & full and fair defense on the ieeue of his guilt".

’VIn this light 1t ‘was Mr. Erekine's opinion that the extention of the
privilege to edministrative agencies is not warranted.

The Gommittee accepted Mr. Erskine 8. view in this respect.

Mr. Erskine ‘then pointed out that the Law Revision Commnsszon has
.substituted the words “1ew enforcement officer" for the worde representeti?e
of the State or the United Stetee or & governmental division thereof charged
with the duty of enforcing that prov1sion . Mr Erskine had no ‘guarrel with

the subetitution of thc wqrds "lsw enforcement-officer ; but teock 1ssue
, 8. S
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with the elimination of the-qualification that the law enforcementrofficer
must bg charged with the duty of enforcing the provision in question.
He noted‘that the Law Reyision qumissiqq's reason for eliminatiﬁg this
qualification was that‘the ﬁommission does not bélieve that tﬁe informer
should be required to run the risk that the officzal to whom he disclosed
the information ‘is one charged with the duty of enforcement, Upon
| 'discussion the Committee felt that there was some merlt to the Comm1551on 5
posltion and 1t was- tharefore decided to accept this position.
M, Irskinefthen-pointed out that thg Commission had sdded & new
section (2)‘whi§h‘ﬁbu1d'broaden tﬁetprivilgge to inciude the situation
. where information is fufnishéd by one“person to - another for the purpose
of transmittal to a law enforcement pfficer. Iﬁ was Mr Erskine's
,rpositlon that this could lead to collateral issues as to whether the
‘iinformation,was,furnished for the purpose of t:ansmittalu For this
reason he disapproved of sectibnl(E). The Committee agreed with Mr.
Erskine in this‘respeét anﬂ thé;efore disapproved the addition of
section (2). | | |
Mr. Erskine then -stated that in subparagraph (b) the Ccmmission has
eliminated the wofd."éssentidl" and substituted“therword "neédedf. Mr.
Erskine stated thatﬁin his view tﬁ;s change would prométe the policy of
giving a fair trial to & men charged wiﬁh crime and it'ﬁas therefore his
opinion that this change should be approved. The Cammittee agreed, In
the light of the foregoing it is the Committee’s view that Rule 36 should
read as folldwsf- | | : | .- | |
- "4 witness has a privilege to refuse to &isalose'

the ddentity of a perscn who has furnished
information purporting to - disclose a violation.
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of a provision of the laws of this State or of
the United Btates to a law enforcement officer,
and evidence thereof is inadmissible, unless
the judge finds thgt:

(a) The identity of the person furnishing
the information has already been otherwise
disclosed; or '

(b) Disclosure of his identity is needed
to assure a fair determination of the issues.”
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